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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1716 
GARLAND HALE 
versus 
COMMONWEALTH OF VIRGINIA •. 
PETITION. 
To the Honorable Justices of the Supreme Oo?.t,rt of Appeals· 
of Virginia: 
Your petitioner, Garland Hale, respectfully represents that 
he is aggrieved by a final judgment of the Court of Hustings 
for the City of Portsmouth, rendered on the 25th day of Feb-
ruary, 1935, sentencing him to be imprisoned in t:Pe State 
Penitentiary for a term of twenty years, for second degree 
murder, a ~ranscript of the record is herewith filed and made 
a part hereof. 
FACTS. 
I 
One of the principal assignments of error runs to the action 
of the court in overruling the contention that the verdict was 
contrary to law and the evidence, and without evidence to 
support it, making it necessary to fairly and accurately state 
the material facts as they may be dedu~ted from the testi-
mony. 
Defendant was a friend of the deceased and his family, 
frequently visiting the home and often loaning them small 
sums of money, and that there was no ill feeling of any kind 
'between defendant and deceased up to and until the ~atal 
encounter. 
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On the night .of the 5th of May, 1934, at about 10 :30 A. M. 
defendant met Mrs. Margaret Weaver, daughter of the de-
ceased, at the Ferry, in the City of Portsmouth, with his auto· 
mobile roadster, and then drov:e to a mutual friend of theirs, 
where Mrs. Weaver left the defendant and went to meet 
friends and go to a dance in the City of Portsmouth, and' later, 
at about 1 :00 or 1 :30 A~ M. called for defendant and then 
both drove to the home of the deceased, with whom Mrs. 
Weaver resided, in the City .of Portsmouth; that upon their 
arrival at the home of the deceased, they stopped the automo-
bile in front, near the ·front door, as the sidewalk is quite 
narrow, and found the deceased waiting up for them in an 
angry mood; that Mrs. Weaver's mother and sisters insisted 
that she go on and spend the night with a friend to avoid 
any difficulty with h~r father, the deceased; that before a 
decision was reached the deceased, in an angry mood, de-
manded that Mrs. Weaver come in the house, whereupon 
she hesitated and said that if he would not beat her she 
would come in; he, the deceased, thereupon attempted to 
strike her or the defendant, or attempted to pull her out of 
the automobile, and an altercation ensued, in which there 
was no damage done. The deceased then uttered an oath 
and ran into the house and_ returned with an iron poker 
about three feet long, advanced upon the defendant, and 
when wit4in two to ten feet of the defendant, who had nqt. 
advanced,. he, the defendant, hurled a lug wrench at the de-
ceased and ran from him; deceased following until he fell into 
the street; one end of the lug wrench having struck dooeased 
on the right forehead inflicting a small wound, causing a · 
f~acture of t~e skull, from which he died. 
Mrs. Weaver is of age, married, and was the principal 
support of the deceased and his family. · 
Deceased was a strong, robust, healthy man, who often ;. 
drank heavily, and who had been drinking the Iii.ght of this: 
unfortunate affair. 
Defendant is a young white man, twenty-three years of 
age, a friend of the deceased, and stated that he did not wish 
to kill him, and threw the wrench in self-defense. 
The Coroner states that the only wound or bruise found on 
the deceased was a small wound on his right forehead. 
ASSIGN~IENTS OF ERROR. 
It is respectfully submitted that the trial court erred in 
i.he following particulars : . 
1. Refusing to grant a new trial because the verdict was 
co·ntrary to the la,v and the evidence. . 
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· 2. Granting Instructions A, B. and C on behalf of the Com-
monwealth. 
3. Refusal of the Court to grant Instructions 7, 8, 9, 10, 11. 
and 12 on behalf ·Of the defendant. 
4. Refusing to allow defendant to introduce evidence of 
particular instances of violence of the deceased towards 
others. 
ARGUMENT. 
It is submitted that in this case there is absolutely no evi-
dence of malice, every witness having testified that up and 
until the affray on this night the deceased and defendant 
were the best of friends, having had no previous difficul-
ties, quarrels, etc.; that the defendant was a frequent visitor 
at the home of the deceased, and often helped him in a small 
way financially. 
In viewing the evidence, the strongest possible against the 
defendant, the crime could not have been more than a hoini-
cide, brought about upon sudden provocation or quarrel-
manslaughter. 
In Ballard v. Commo-nwealth, 159 S. E. 222, the. Court said: 
"It is perfectly true that where a homicide occurs in the 
course of a sudden quarrel, mutual combat or upon sudden 
provocation, and the killing is from passion growing solely 
out of the provocation, the offence is manslaughter, and not 
murder.'' 
· In R·ichards v. Commonwealth, 171 S. E. 525, the Court held 
that in a· prosecution for attempted rape that failure to in-
. struct the Jury that the accused might be found guilty of the· 
lesser offence than attempted rape, held reversible error. 
In Richardson v. Corwmonwealth, 128 Va. 691, in such a 
case a test of whether the killing 'vas from a sudden heat 
of passion is found in the nature and degree of the provo-
cation and the manner in which it is resented. 22 Gratt. 
924; also 128 Va. 691 : 
''Where a homicide is committed under such circumstances; 
without any previous grudge, even if the killing be not done 
in self-defense, it has also been long settled that the test, 
of whether the killing is from the sudden heat of passion afore-
said, is found in the nature and degree of the· provocation, 
where· it is in fact resented, it is only where the killing is 
'without any or upon very slight provocation', that malice 
my be inferred from the mere fact of the killing, and that 
the slayer may be found guilty of murder. That is to say, 
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in such case, as in others, malice, and hence 'murder', is pre-
sumed from the fact of killing, unaccompanied 'vith circum-
stances of extenuation'' (Lewis' Case, 78 Va. 732), "but 
where there is provocation 'vhich is more than 'very slight'. 
such presumption does not arise. (Hill's Case, 2 Gratt. (43 
Va..) 599; Will's Case, 32 Gratt. (73 Va.) 932; W1·ight's Case, 
75 Va. 915; Gray's Case, 92 Va. 772, 22 S. E. 858; Mu.rphy's 
Case, 23 Gratt. (64 Va..) 960; Jo1Ms' Case, 100 .Va. 842, 41 
S. E. 951; Read's Case, 22 Gratt. (63 Va.) 924; }lorton's Case, 
99 Va. 848, 38 S. E. 184.) '' 
"No,v, in the case before us there was no previous grudge, 
the homicide was committed in the course of a sudden quar-
rel, in mutual combat, upon a sudden provocation, which was 
unquestionably resented, and the provocation was more than 
'very slight'. Whether the evidence shows that the killing 
was done in justifiable self-defense, it is unnecessary for 
us to decide; but it was eertainly accompanied with such 
circumstances of extenuation that malice, and hence murder, 
could not be presumed from the fact of the killing. There 
was no other evidence of malice in the case. This being so, 
there was no evidence whatever before the jury to support 
their verdict of murder in the second degree. '' 
It is further urged that in view of the evidence in the case, 
and the instructions given on behalf of the Commonwealth, 
that the Court should haYe gone further a.nd given to the Jury 
the instruction defining manslaughter, allowing them to de-
termine the grade of the crime, if the . evidence was suffi-
cient to support the verdict of guilty of any crime. 
Although no such instruction was offered, nor asked for, 
in Tueker v. Commonwealth, 167 S. E. 253, the failure to give 
an instruction on manslaughter was rev·ersible error. This 
case also citing Sparf v. U. 8., in U. S. 156, page 51, and other 
U. S. cases, with this to say: 
"It is ·held by the Federal Courts and a majority of the 
State courts that if the evidence introduced by the prosecution 
-establishes murder, and the evidence on behalf of the accused, 
if believed, establishes justifiable or excusable homicide, a 
refusal of the trial court to give an instruction on man-
slaughter is reversible error." 
The testimony introduced by the defendant, if true, estab-
lished a clear case of justifiable homicide; however, it is 
thought that under aU the evidence it would probably be suffi-
cient to support a verdict of manslaughter, but by the in-
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structions given, the jury were forced to find the accused 
guilty of murder, or not guilty of any crime. . 
Every witness testified that the deceased was advancing on 
the defendant, armed with an iron poker, three feet· long,· 
when defendant struck the fa.tal blo'v; certainly there was 
no legal duty on the defendant to retreat, and surely it was' 
necessary in this state 'of affairs for defendant to act in de-
fense of his life, or serious bodily injury, even to the extent 
of taking his assailant's life; and that he was the judge of 
the peril in which he was then placed; and the jury should 
have held that the killing under such circumstances was jus-
tifiable. 
GRANTING OF IMPROPER INSTRUCTIONS. 
INSTRUCTION A. 
~- The Court instructs the Jury that where a homicide is 
p-roven by 'the use of a deadly weapon, and a plea of self-
defense is relied upon, the burden of _proving such defense 
rests upon the prisoner, and to avail him, the facts and cir-
cumstances showing such defense must be established by a 
preponderance of the e·vidence. . 
And in determining whether or not such defense has been 
established the jury should consider all the evidence and . 
circumstances in the case, that for the state as well as the 
·prisoner, and from the evidence must determine that the ac- . 
cused bas been proven guilty by the Commonwealth beyond 
reasonable doubt befor~ they can find him guilty. 
Instruction A, granted on behalf of the Commonwealth, is 
erroneous, in that it puts too great a burden on the defendap.t,:: 
when it was only neces-sary for the evidence to raise a I~ea.son­
able doubt in order for the jury to acquit him, and not by a 
preponderance of the evidence. And, too, a lug wrench used 
in the manner described is not, per se, a deadly weapon. 
INSTRUCTION B. 
The jury are instructed that a. mortal wound given with 
a deadly 'veapon in the previous possession of the slayer,· 
without any, or upon slight. provocation, is prim.a facie mur-
der, and throws upon the accused the necessity of proving. 
ext~nuating circumstances, is relieved of the burden of prov-
ing beyond all reasonable doubt the guilt of the accused as 
charged in the indictment before he can be convicted. 
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This instruction is in error, as the provocation was more 
than slight; in fact, gt·eat. Brown. v. Com., 138 Va. 807; Green 
v. Com., 122 Va. 870; and further this instruction was not sup-
ported by the evidence. 
INSTRUCTION C. 
The Court inst!-ucts the Jury that you shall not acquit the 
accused under his plea of self-defense unless you believe from 
a preponderance of the -evidence that, before the accused 
struck the deceased the blow that caused the death of the de-
ceased, he honestly believed that the necessity therefor existed 
in order to preserve his own life or to protect himself from 
great bodily harm. 
This instruction was improper, as it places the burden 
upon the accused to prove a fact by a preponde·rance of the 
evidence when it was only ne.cessa.ry for the accused to raise 
a reasonable doubt in the minds of the jurors, and further 
if the accused acted from a reasonable belief that he wa.S 
in danger, though mistaken, he should have been acquitted.· 
Men, when threatened with danger, must determine from 
appearances and the actual state of things surrouuding them 
as to the necessity of resorting to self-defense, and if they 
act from reasonable, honest convictions they will not be held 
responsible criminally for a mistake in the extent of acts of 
danger where other and judicious man 'vould have been alike 
mistaken. A contrary ru1e would make the law of self-defense 
a snare and a delusion. It would become a mockery of the 
sacred right of self-preservation. Parrish v. Commonwealth, 
81 Va.15. 
REFUSAL OF THE COURT TO GRANT INSTRUCTIONS. 
INSTRUCTION 7. 
''The Court instructs the jury that "\Vhen one without fault 
himself is attacked by another in such manner or under such # 
circumstances as to furnish reasonable grounds for appre-
Hending a design to take away his life, or to do him some 
g··reat bodily harm, and there is reasonable ground to believe 
the danger imminent that such design will be accomplished, 
and the person assaulted has reasonable ground to believe, 
and does believe, such danger is· imminent, he may act upon 
such appearance and without retreating, kill assailant, if he 
has reasonable grounds to believe, and does believe, that such 
killing is necessary in order to avoid the apparent danger; 
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and the killing under such circumstances is excusable ; al-
though it may afterwards turn out that the appearances were 
false, and that there was in fact neither d-esign to do him 
some serious injul'Y or danger that it 'vould be done. But 
of all this the jury must judge from all the evidence and cir-
cumstances of the case. '' 
In~truction Number 7 correctly stated the law; that where 
one is attacked and has reasonable ground to believe danger 
imminent, has a right to stand his ground, and without retreat-
ing, kill his assailant. It should have been left to the jury 
as to whether or not, under all the evidence and the circum-
stances, the accused was legally bound to retreat. Brown v. 
Comn~onwealth, 86 Va. 468; McCoy v. Con~., 125 Va. 775; For-
tune v. Com., 133·Va. 669. 
INSTRUCTION 8. 
"The Court instructs the jury that.if they believe from the 
evidence in this case that the defendant was assaulted by the. 
deceased with ~uch violence as to make it appear to the de-
. fendant at the time that the deceased manifestly intended 
and endeavored to take his life, or do him some great bodily-
harm and that the danger was imminent and impending, then 
in that case the defendant 'vas not bound to retreat but has 
the. right to sta:p.d his ground, repel force with force, and if 
need be ·kill his adversary to save his own. life, or prevent 
~s receiving great bodily injury, and it is .not necessary that 
it shall appeal to the jury to have been necessary." 
Insh11ction Number 8 correctly stated the law, that where· 
one is attacked in such a manner that it reasonably appeared 
that he was in great bodily harm, and danger was imminent, 
he was not bound to retreat. As to whether or not the accused 
should have retreated should have gone to the jury with-
proper instructions. 
--
INSTRUCTION 9. 
''The Court instructs the jury that every fact necessary to 
constitute the offence charged must be proven beyond a reason-
able doubt, and if there is a reasonable doubt as to any such 
fact, they shall acquit; that the result of the evidence must. 
be to exclude every reasonable hypothesis of innocence, a:nd:. 
be consistent only with the guilt of the accused; that the jury 
is not at liberty to guess, and where a fact is equally sus-
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ooptible to two interpretations, one of which is consistent with 
the innocence of the defendant they cannot arbitrarily adopt 
that interpretation which incriminates them.'' 
In struction Number 9 correctly stated the law, that where 
a fact is equally susceptible of two interpretations (and 
certainly tl1is is true in this case), the defendant should be 
acquitted. Dixon v. Con~., 173 S. E. 389; Stark's Case, 116 
'
7
a. 1039. 
INSTRUCTION 10. 
''The Court instructs the jury as to the imminence of the 
danger that threatened the defendant and the necessity of 
the defendant's action, the defendant was the sole. judge; and 
that the jury must pass upon the defendant's action in the 
premises, viewing said action from the defendant's stand-
point, a.t the time; and if the jury believes from the facts, 
and circumstances in this case, viewed from the standpoint 
of the defendant at the time, that they had reasonable grounds. 
to believe, and did believe, the danger imminent and the action 
of the defendant \Vas necessary, as viewed by them at the 
time, to preserve their own life, or to protect them from 
bodily harm, they were justified in using such means in his 
defense as they deemed necessary and proper.'' 
Instruction Nutnber 10 correctly stated the law, which 
merely tells the jury that the defendant was a judge of the 
imminence and danger that threatened, and the facts and 
circumstances should have been viewed from the defendant's 
standpoint. Fortune v. Corn., 133 Va. 669. 
INSTRUCTION 11. 
The Court instructs the jury that if from the evidence you 
have a reasonable doubt as to whether the defendant had-
reason to believe, as a reasonable person, that he was in 
danger of being killed or seriously injured by the deceased 
at the time he killed the deceased, then the jury should find 
the accused not guilty. 
Instruction Number 11 correctly stated the law, that the 
defendant was entitled to the benefit of a reasonable doubt 
as to the degree of danger and the imminence thereof in 
\vhich the defendant was placed. 
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INSTRUCTION 12. 
The Court instructs the jury that if they believe from the 
evidence that before the time of the fatal encounter Sylvester 
Peacock had threatend to beat or kill Garland- Hale, and that 
such threats had been communicated to Garland Hale, and 
if they further believe from the evidence at the time of the 
encounter and before the fatal lick was passed Sylvester 
Peacock did some overt act from which Garland Hale could 
reasonably infer that Sylvester Peacock was about to execute 
the said threats by killing him, or doing hhn some serious 
bodily harm, and that Garland Hale killed Sylvester Pea-
cock to prevent him from killing him or doing him serious 
bodily harm, then the jury must find the prisoner not guilty. 
Instruction Number 12 correctly stated the law as to threats .. 
previously communicated to the defendant. · 
REFUSAL OF COURT TO ALLOW THE DEFENDANT 
TO INTRODUCE PARTICULAR ACTS OF 
· . .VIOLENCE. 
This assignment of error goes to the action of the Court 
in refusing to allow the defendant, by witnesses, to prove . 
various acts of violence of the deceased towards others, which 
would have shown the reputation of the deceased for violence.· 
In Basnight v. Commonweal~h, 135 Va. 677, it was held by 
the Court that particular instances of violent conduct on the 
part of the deceased, disconnected with the homicide or with 
the occasion with whicl1 the homicide. was committed, although 
unknown to the accused at the time of the homicide, are ad-
Juissible in evidence on behalf of the accused on a charge of 
self-defense, where there is other evidence tending to sup-
port the claim of self-defense. This case, citing #1 Wig-
more on Evidence, Sections 198- and 63, where it is said that. 
the kind of evidence, if considered, is admissible when there is 
other evidence tending to support the claim of self-derense, 
on the further and distinct ground that it tends to show what 
the deceased probably did. That for this reason such evi-
dence is, in such cases, admissible, although unknown to the 
accused at the time of the homicide. 
CONCLUSION. 
It is respectfully submitted that the erroneous rulings of 
the trial court in this case require that this judgn1ent be re-
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viewed and reversed, and that a new trial be awarded the 
petitioner. 
Your petitioner respectfully prays that he be awarded a 
writ of error and supersedeas to the judgment in this case, 
and that the same be reviewed and reversed. 
Respectfully submitted, 
GARLAND HALE, 
By TOl\f E. GILMAN, 
His Counsel. 
The undersigned counsel, practicing in the Supreme Court 
of Appeals of Virginia, certifies that in his opinion sufficient · 
matter of error appears in the decision and record accom-
panying the foregoing petition to make it proper for the same 
to be reviewed before this Court. 
TOM E. GILMAN. 
Copy ·of this petition, and notice of the time and place of 
the application for a writ of error and supersedea.s, was de-
livered to the Commonwealth's Attorney for the City of 
Portsmouth, on the 12th day of August, 1935, and to the At-
torney General of the State of Virginia on the 14th day of 
August, 1935. 
.Received August 21, 1935. 
GARLAND HALE, 
By TOM E. GILMAN, 
His Counsel-: 
:hti. B. WATTS, Clerk. 
September 19 ,1935. Writ of error and supersedeas awarded 
by the Court. No bond. 
M. B. W. 
Received September 21, 1935. 
~I. B. WATTS, Clerk. 
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RECORD 
VIRGINIA: 
Pleas before the Court of Hustings for the City of Ports-
mouth, at the Courthouse of said City on t4e 24th day of 
April, 1935. 
Commonwealth of Virginia 
v .. 
Garland :Hale. I ' . ' 
, ... \ .. 
Upon an Indictment for Murder. 
Be it remen1bered, that the Regular Grand Jury impanelled 
and sworn in the Court of Hustings for the City of Ports..; 
~outh, at the term thereof commencing on the .17th day of 
May, 1934, in and for the body of said City, and attending 
said court, found an indictment against Garland Hale, which 
with the endorsement thereon by the Foreman, is as follows: 
Commonwealth of ·Virginia, 
· City of Portsmouth, To-wit: 
In the Court of I-Iustings for the City of Portsmouth.· 
The Jurors of the Commonwealth of Virginia, in and for 
t~1e body of the City of Portsmouth, and now attending the 
said. Court, at its May, 1934, term, do upon their oaths pre-
sent that Garland Hale on the 6th day of May, in the year. 
1934, in the. said City of Portsmouth, in and upon one S. H. 
Peacock, then and there· boing, feloniously, wilfully and of 
· his malice aforethought, ·did ·make an assault and 
page 2 ~ then and there the said Garland Hale, with a cer-· 
tain lug wrench in his hand then and there held,' 
the said S. I-I. Peacock, in and upon the· head, then ·and there 
feloniously, wilfully and of his malice aforethought, did 
strike and thrust giving to the said S. H. Peacock one· mor-
tal wound; of which said mortal wound the said S. H.· Pea: 
cock tl1en and there died as a result thereof, against the peace 
Hncl dig·nity of the Commonwealth of Virginia. 
. A True Bill. 
LLOYD E. WARREN, 
Commonwealth's Attorney. 
·JNO. P. LEIGH, Foreman. 
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And at another day, to-wit: At the Court of Hustings for 
the City of Portsmouth, held at the Courthouse of said City, 
on the 15th day of ,June, 1934. 
Commonwealth 
v. 
Garland Hale. 
Upon an Indictment for 1\{urder. 
At this day came the Attorney for the Commonwealth and 
the defendant, Garland Hale, being called, appeared in Court 
in answer to his recognizance, and being arraigned, tendered 
a plea of ''Not Guilty'', and from a list furnished the Ser-
g·eant of this City by the Clerk of this Court, and from lists 
furnished by the Court, a panel of twenty jurors, 
page 3 } free from exceptions was completed, and from said 
panel, the Attorney for the Commonwealth and the 
accused each erased four, each erasing one name alternately, 
the Attorney for the Commonwealth erasing the first name, 
Hnd the remaining twelve constituted the jury for the trial 
of the case, to-wit: J. F. Bond, L. E. Carter, C. W. Connor, 
R. A. Ricketts, F. H. Harmon, ~J. D. Irwin, M. W. Branch, 
W. R. Lowe, P. A. Brinkley, R .. A. Meads, Kenneth Barrow 
and Ernest Story, w~o being duly _s,vorn the truth of and 
upon the premises to speak, and having fully heard the evi-
dence and argument of counsel, retired to their room to con-
sult of their verdict, and after sometime returned into Court, 
haVing found the following verdict: "We, the jury, find 
the defendant Guilty of l\furder in Second degree and fix his 
punishment" at 20 years in the penitentiary. J. D. Irwin, 
Foreman.''; whereupon, the defendant, Garland Hale, by 
counsel, moved the Court to set aside the said verdict and 
grant him a new trial, on the ground that the said verdict 
is contrary to the law and evidence, which motion is con-
tinued. · 
· And· the prisoner is committed to jail. 
And at another day. to-wit: At the Court of Hustings for 
the City of Portsmouth, held at the Courthouse of said City, 
on the 11th day of January, 1935. 
At this day came ag·ain the Attorney for the Common-
wealth and the prisoner was led to the bar in custody of the 
jailer of this Court, and the Court having fully heard the 
motion of the prisoner, heretofore entered herein, to set aside 
·the verdict of the jury, rendered herein, and grant him a new 
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trial, on the ground that the said verdict is contrary 
page 4 ~ to the law and evidence, takes time to consider of 
its opinion, and thereupon, the further hearing 
thereof is continued until the February term, next, 1935, of 
this Court, at ten o'clock A. M. 
And the prisoner is remanded to jail .. 
And at another day, to-wit: At the Court of Hustings fo1: 
the City of Portsmouth, held at the Courthouse of said City, 
o~ the 25th day of February, 1935. 
At this day came again the Attorney for the Commonwealth. 
and the prisoner was led to the bar in custody of the jailer· 
of this Court, and the c:ourt having fully heard the motion of 
the· prisoner, heretofore entered herein, to set aside the ver-
dict of the jury, re:p.dered herein, and grant him a new trial, 
on the ground that the said verc}ict is contrary to the law. 
and· evidence, doth overrule the same;. and thereupon, it be~ 
ing demanded of the said Garland Hale, if anything for him- .. 
self, he hard or knew to say, w:hy the Court here should not· 
now proceed to pronounce judgment against him according . 
to law, and nothing being offered or alJeged in delay of judg-:· 
ment, it ·is considered by th~ Court that the said Garland 
Hale be confined in the public jail or penitentiary house of 
the Commonwealth for the term of twenty (20) years,. the 
period oy the· juro:ras in their verdict ascertained; to which. 
ruling of the Court, the p1~isoner, by counsel, excepted; and. 
· . · . it appearing to the Court that the said Garland Hale'· 
page 5 ~ has been held in jail of this City, a'vaiting the trial: 
·of this case, (255) days, it is ordered that he be 
credited with the time so spent by him upon his sentence 
aforesaid. And the Clerk of this Court is directed to trans-
mit to· the Superintendent of the P~nitentiary, a copy of this 
judgment; but the said Garland lfale having signi:fi.ed his in-
tention to apply to the Supreme Court of Appeals for a writ 
of error to this judgment,. it is ordered that execution of 
senten<!e against him be supended for a period of Sixty (60) 
days from the date of this order. 
· And the prisoner· is remanded to jail. 
Virginia: 
In the Clerk's office of the Court of Hustings for the ·city 
of Portsmouth on the 4th day of April, 1935, came the pris:.. · 
ouer, (}flrland Hale, by counsel, and filed his not~ce to pre~·. 
~ent his ~biHs ·of exceptions, which is in the words ~nd .. figures·. · 
fo1low:ing~ to .. ~it: · · · · · · · 
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To: Robert F. McMurran, 
Commonwealth's Attorney for the City of Portsmouth, 
Portsmouth, Va. : · 
TAKE NPTIOE, That I shall on the lOth day of April, 
1935, at ten o'clock A. M., present my several bills of excep-
tions to the Judge of the Court of Ifustings for the City of 
Portsmouth, Virginia, at the Courthouse thereof. 
GARLAND HALE, 
By TOni E. GILMAN, Counsel. 
page 6 ~ Virginia: 
In the Clerk's Office of he Court of Hustings for the City 
of Portsmouth on the lOth day of April, 1935, came the pris-
oner, Garland Hale, by counsel, and filed his notice to apply 
for a transcript of the record in the case of Commonwealth v. 
Garland Hale, which is in the words and figures following, 
to-wit: 
To: Robert F. McMurran, 
Commonwealth's Attorney for the City of Portsmouth, 
Portsmouth, V a. : · 
TAKE NOTICE, That I shall on the 24th day of April, 
1935, direct the Clerk of the Court of Hustings for the City 
of Portsmouth, Virginia, to make a transcript of the record 
of the case of Commonwealth v. Garland Hale. 
Given under my hand this the 1st day of April, 1935. 
Service accepted. 
TOM E. GILMAN, 
Counsel for Garland Hale. 
ROBT. F. McMURRAN. 
page 7 ~ And now at this day, to-wit: At the Court of 
Hustings for the City of Portsmouth, held at the 
Courthouse of said City, on the 24th day of April, 1935. 
This day came the defendant and tendered his Bills of Ex-
ceptions One to Three, inclusive, and within sixty days of 
entry of rfinal judgment herein, and after it had been made 
to appear in writing that reasonable and timely notice of the 
time and place of the presentation hereof had been given to 
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the Commonwealth's Attorney, and asked that they be re-
ceived, signed, and sealed by the Court, and made a part of 
the record, which is accordingly done this day. 
The Bills of Exceptions referred to in the foregoing order 
are in the words and figures following, to-wit: 
page 8 ~ Virginia: 
In the Court of Hustings for the City of Portsmouth. 
Commonwealth of Virginia 
v. 
Garland Hale. 
BILL OF EXCEPTIONS NU!.IBER ONE. 
Be it remembered, that upon the trial of this case, and 
after the jury had been sworn to try the issue joined, the 
Commonwealth and the defendant. introduced the following 
testimony to prove and sustain the issue upon their respective 
parts, which is all the testimony that was introduced: 
page 9 ~ DR. E. T. GLOVER, 
sworn on behalf of the Commonwealth, testified as 
follows: 
That he is the Coroner for the City of Portsmouth, and 
that he examined the body of Sylvester Peacock, and that 
he found one small wound on his right forehead, and at that 
point his skull was fractured, which caused his death. 
·w. T. JOHNSON, 
sworn on behalf of the Commonwealth, testified as follows: 
That he is a police officer of the City of Portsmouth, and 
was called to the Peacock home and found ~Ir. Peacock lying 
on tl1e sidewa}k and his wife and others of his family around 
him; and someone told him there had been a fight. He also 
testified that an iron poker was lying at the front steps of 
the Peac.ock home-that Garland Hale went with him to the· 
hospital in the patrol wagon and. that Peacock died on the 
wav and that he put Hale under arrest. Johnson also testi:-
fied that Hale told him that he had brought ~Ir. Peacock's 
daug-hter, ~{argaret Weaver, home about one o'clock A. M. 
and that ~fr. Peacock called to his daughter to come in and 
then pulled her out of the machine by the arm, and that he 
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Hale then struck Peacock with his fist, and had also struck 
Peacock with the wrench after Peacock had attacked him. 
1fRS. DORA PEACOCK, 
sworn on behalf of the Commonwealth, testified as follows: 
That she is the 'vidow of Svlvester Peacock and that he 
came home this night between"' 11 :30 and 12 o'clock, ate his 
supper, asked for Margaret, and learning she was out sat 
down and waited for her to come in, as was his custom when 
any of the children were out late; that later Mary, one of her 
daughters, who had been at work, came in and sometime after-
wards {about 2 A. 1\L) said that. sister (Margaret 
page 10 ~ Weaver) is here, having driven up in an automo-
bile with Garland Hale, and that I then told Mar-
garet if she came in there would. be an argument. Mr. Pea-
cock then called to ~fargaret several times to come in but 
Margaret not obeying him ~Ir. Peacock went out to the car 
and I heard Garland say, ''Let me explain, Mr. Peacock", 
and Mr. Peacock replied, "I don't want any explanation". 
That Peacock again told Margaret to get out of the car and 
took her by the arm, when Garland shoved in between them 
and Peacock then pushed him aside, saying, ''Garland, keep 
out of this, this is no affair of yours", whereupon Hale struck 
Peacock in the face with his fist, and Peacock turned and 
went back into the house. That the motor of Hale's car was 
running and all of us then asked Hale to get in his car and 
drive off, but intsead of doing so he went around his car to 
the rumble seat and took therefrom a lug wrench, and said, 
'.'Let the S. B. come on, I am ready for him". That Mr. Pea-
cock came out of his house with an iron poker and started 
towards Garland Hale, who was standing in the street at the 
rear of his automobile and about ten feet from Peacock, 
when he, Hale, threw the wrench at Peacock a.nd then ran 
towards the opposite side of the street. Peacock was struck 
in the forehead and fell to the sidewalk but got up and 
started after Hale, but again fell upon reaching the middle 
of the street and lay there. That Hale then came back, seized 
Peacock by the shoulders, and knocked his head ·several times 
against the street pavement. That I then ran down toward 
the corner. of Washington Street, and when I came back my 
hu.sband was lying by the curb and Hale 'vas standing over 
him. I rode with ]\fr. Johnson to the hospital and my husband 
died on the. way. That Garland Hale was a friend of the 
family, and a frequent visitor at the home. 
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page 11 } MARY PEACOCK, 
sworn on behalf of the Commonwealth, testified 
.as follows: 
That she is a sister of }Iargaret Weaver and daughter of 
Sylvester and Dora Peacock-that she came home from work 
about twelve o'clock and after awhile went up to her room 
and was fixing her hair when sister and Garland drove up 
in front of the house in his automobile; that from the window 
I called to Margaret to go off and spend the night with Louise 
or some other friend, as daddy was awake, and then went 
down and told mother quietly that Margaret and Garland 
were outside; that mother and I then went to the door and 
told JVIargaret to go off and spend the night with some friend 
and thus avoid any trouble, and about that time daddy came 
out and called to Margaret to come in and then went out to 
the car and took sister by the arm and Garland said, "Mr. 
Peacock, let me explain", and J\tir. Peacock answered, "I 
don't want any explanation", and Garland then hit daddy 
with his :fist and daddy said, "Garland, keep out of this, 
this is no affair of yours'', and started in the house; that 
mother and I ·both told Garland to go on off as we were 
afraid there would be a fight; that Garland's automobile mo-
tor was still running and he turned it off, went to the rumble 
seat of his car, and took out a lug· wrench, and said, "Let 
tl1e S. B. come on, I am ready for him''; that daddy came out 
of the house '\vith an iron poker in his hand and as he was 
on the sidewalk between the steps and the curb 
]mge 12 ~ and about ten feet from Garland and going towards 
him, Garland threw the wrench at daddy, striking 
him on the bead and then ran; that daddy fell but got up 
and followed Garland until daddy reached the middle of the 
street where he collapsed a·nd fell to the ground; that Gar-
IRnd then came back and grabbed daddy by the shoulders and 
shook him, knocking· his head against the asphalt, and then 
dragged him over to the curb. That Garland was a friend 
of the family, and a frequent visitor at the home. 
MARGARET WEAVER, 
Rworn on behalf of the defendant, testified as follows : 
I came across the Ferry from work at ten-thirty P. M~ 
Mav 5th, and Mr. Hale met me. I asked if he wasn't going 
to the dance. He said "No". I asked if Louise had gone, and 
~he had so I told him I would like to go. So he told me if 
I 'van ted to go he would go to Louise's house and sit with 
her husband, and I could take the car and go to the dance. 
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So I did. I met my lady friends at. the dance and had a 
nice time. 
When the dance was over at twelve I took the girls in our 
party home as I went along after 1\ir. Hale. When Louise 
and I arrived at her home, Mr. Hale asked if I was ready 
to go home and I said, "Yes," Louise asked why I didn't 
spend the night with her, that I didn't have to work the next 
day which was Sunday, May 6th. I told her I couldn't very 
well do that because I could be home in a few minutes and 
too, mother had told me she would rather I come home from 
a dance if it was a little late, than stay with a friend all 
night. . 
We left there about quarter past one, to go home. I had 
. my spring coat in the rumble seat and it left open. 
page 13 ~ When I arrived in front of my home, Mr. Hale 
got out the car to get my coat for me. And got 
back into his car. At this time my mother opened the front 
door and said something to me that I did not understand. 
So I asked what she said. So she said, ''Don't come .in, go 
to Louise's for the night, or some place, that your father is 
drinking and there will be trouble". About the time she 
finished telling me this my fathe·r stepped to the door and 
yelled at me to come in. Mother said "don't". I didn't 
know what to do, so I asked 1\fr. Hale what I should do. He 
told me to suit myself. If I wanted to go to, Louise's he 
would take me. I told him I didn't know what _to do. 
About this time my father yelled again "to come in". I 
said to mother, "I'll go in if you won't let him beat me". 
She did not answer but he came to the car. He says, ''Are 
you coming in or do I have to drag you in?'' I said, ''Daddy, 
I'll go in if you will not beat me". He told me I was going 
in any way. 
He snatched the door open and drew back to make a swing 
at my face. Mr. Hale threw his hand in front of my face 
and caught the lick on his arm. . He · says, '' 1\ir. Peacock, 
don't. be like that, suppose we go into the house and talk 
it over ; don't raise any excitement in the street". But my 
father kept raising his voice and started to pull me out of 
tl1e car. I slipped nearer to lfr. Hale, as he got out of the 
car on the left-hand side. He walked around the car still 
talking to my father in a low tone of voice trying to get my 
fa,ther to calm down. 
When Mr. Hale stepped on the sidewalk in front of my 
father, he drew ·back his right fist to strike 1\fr. Hale, and 
caught l1r. Hale in the collar of his shirt with his 
page 14 ~ left hand. 
1\1r. Hale ca~ght my father's two wrists and held 
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them for a few seconds. My father twisted from Mr. Hale· 
and made another pass at him. Each of them. made two or 
three passes at each other. 
My father getting very furious turned and rushed into the 
house, saying, ''You son of B- wait until I get back''. 
Mr. Hale got into his car and tried to· start the car. He 
and I were both ex~ited, not knowing what my father .. was 
going to do. But the starter did not catch. · 
Just then my mother yelled, "Garland (Mr. Hale), lookout 
he is coming". I turned around aud my father was ~oming 
down the steps. Mr. Hale jumped out the car, my father 
made a pass at Mr. Hale with an iron :fire poker, about three 
feet long. 1\ir. Hale dodged the lick, and reached in the 
rumble seat. He raised up just in time to dodge the second 
pass. As my father raised his hand to make the third pass 
he was approaching Mr, Hale, and Mr. Hale then threw a 
wrench. 
Mr. Hale turned to run and my father ran after him. They 
ran about fifty feet and my father fell, the side of his head 
striking the pavement. I ran over to where he was laying, and 
told Mr. Hale we would take him in the house. But when we 
lifted him his head was bleeding and Mr. Hale told me tQ 
step aside -that he would get my father in the house. He got 
him to the sidewalk and my mother started yelling and fight-
ing Mr. Hale. I asked her to quiet down that we would take 
him to a hospital. But she said "no". She fussed and argued 
a few minutes and said she would call the police. In about 
:Pfteen minutes the patrol wagon was there. My father still 
bleeding at the head, the police took him to the hospital. Mr. 
Hale went along. in the wagon, and I followed them in Mr. 
Hale's car. When we got to the hospital the nurse pro-
nounced mv father dead. So Mr. Hale was carried 
page 15 ~ to jail. " · 
My father often drank heavily, and he was a 
robust, strong, healthv man, larger than Mr. Hale, and that 
l1e and Garland Hale" were g·ood friends; that Mr. Hale was 
a freqeuent visitor at the home, and often helped in the sup-
port of the family. 
That I had been married, but have not seen nor lived with 
my husband in several years; that I was self-supporting, and 
w·orked continuallv, helping my fathet• and mother support 
the family: that. there are several smaller children, and that 
1nv father had dif-ficulty in getting work. 
That my father was often mean and abusive; that he had 
beaten me several times severely and cruelly even after I 
was grown and married; and had beaten me so severely that 
20 , ~upreme Court of Appeals of Virginia. 
he had .cut the blood out of me; and last summer he bruised 
me so seve.i:~ly that it was necessary to hav:e a doctor. 
r GARLAND HALE, 
the defendant, testifying in his own behalf, testified as fol- · 
lows: -
That he is 23 years of age, and has known Mr. Peacock and 
his family for several years ; that he w·as always friendly 
with them, .and they with'him; that he bore no ill feeling to-· 
wards· him, or them; or as far as he knew they towards him;· 
that he was a continual and ·frequent visitor at the Peacock 
home; ·that· he often aided :h-fr.- Peacock and. the family· in 
their support in buying necessities, and loaning him small· 
sums of money at various times; that ~Ir~ Peacock· was a 
strong, ro btist, healthy man; larger than he, and:. 
page 16 ~ drank intoxicating liquors, and often excessively; · 
·that· previous to the night of the unfortunate af-
fair he had had· no argument or· .trouble or misunderstanding' 
of any kind·with Mr. Peacock, and knew of no ill feeling. 
On the night of 1\iay 5th, 1934~ I met Mrs. Marga·ret Weaver 
(Mr. Peacock's daughter), about 10 :30.P. M., at the Ferry, on· 
the Portsmouth side. ·When we started off in my car I asked 
her where did- she want to go and she said let's ride out to 
Louise's and see what they are doing. I told her that I had· 
just left there and brought Louise down to the dance and · 
that ·no._ one was home but Bill (Louise's husband) ; then 
Mrs. Weaver- made a remark that it was funny Louise went 
to the dance and· didn't ask us. to go. - · 
· .Then· I told Mrs. Weaver she did ask abo-ut us coming up, 
b:ut. I 'told her I was tired· and didn't feel like dressing so I 
would. go the ·next time; then Mrs. Weaver said that she 
warited to go to the dance for a little while- but she didn't · 
want to go by herself, so I told her- if she wanted to go that 
she could take ·me· out to the house and· I would stay with 
Bill and she could take the· cat. and go on down there because · 
I. had promised.-Louise that I would come after her when 
the dance was over. So she said she would. go down there 
· and if she-didn't see Louise ·she would come straight back, 
but if she did see her she would stay until the dance was over, . 
and I told her 0. K., and she left. I didn't see Mrs. Weaver 
any ·more until ·Louise- and she came home from the· dance, 
and it was about One A. 1\L then. We stayed there for ·abont · 
five minutes-talking· about the good time they had at ~he dance 
and then left to go to her hQme. -
page-17- ~- When we arrived at Mrs.· Weaver's home I ·un-
. locked the rumble scat of the car to get her coat 
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:that she had put in there while she was in the dance, ·mid . 
then the front door of her home opened and her mother, 
Mrs. Peacock, ·said ''Margaret, don't come in, because it is 
going to be the devil to pay. Your father has been drinking 
and is raising the devil''. Margaret asked her if she came 
in would she let him beat her, and she didn't make any re-
ply because Mr. Peacock had come to the door by this time 
and he said, ' '1\IIargaret, come on in this house'', and she 
asked him if she came in would he beat her, and he r~plied, 
"I said come in this house", and she asked him again 'if he 
would not beat her if she came in, and then he came off the 
porch, came to the car, and pulled the door open and said, 
~'Are you ~oing to get out of that car and go in the house Y '' 
and she said, ''Daddy, I told you I would go in if you prom-
ised you wouldn't beat me". Then he snatched her by her 
right arm, and made a pass at her with his right hand, and 
said, ''I say get in that house'', and I threw my left arm 
across her face and caught the blow on my arm, and then I 
said, "Wait a minute, Mr. Peacock, don't be like that, let 
me explain". I saw that he had been drinking heavy and 
he always seemed to think so much of me I thought I could 
talk to him as I had done thousands of times before and do 
away with a big fuss. So I turned the motor off and got 
out of the car to talk to him, and when I stepped up on the 
sidewalk he caught me in the collar with his left" hand and 
drew back with his right hand to make a pass at me, and I 
caught his hands and told him not to act like that 
page 18 ~ and let's go in the house and I would explain and 
not have a lot of excitement in the street at this 
hour of the morning, and he said he didn't want any explain-
ing, and started twisting away from me. He was choking 
me, and I saw he was getting the best of me and wouldn't 
listen to reason; and by this time I grew excited and didn't 
know what to do and my mind told me to hit him and try to 
break his holt from my collar and then run. I did so and 
when he let go he turned and ran in the house, making a 
remark, ''You S. B., I'm going to kill you anyway". When 
I saw he had gone in· the house my mind told me to run to 
get in the car and drive off before he came back, and I thought 
this would be best because if I ran I would have to come 
back after the car later and he might be hiding some place 
and 'vould shoot me. I thought I had plenty time before 
he got back so I jumped in the car to rush off. Through ex-
citement and in a hurry I must have flooded the carburetor, 
or something, anyway the car didn't start at orice. I was 
still grinding on the starter when I heard Mrs. Peacock say, 
'' 0~, my Lord, here he comes with the poker,'. I looked 
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around. in the~ direction of the house and saw Mr. Peacock 
coming. off th~ porch. I saw he had me cornered and I didn't 
'have a~ chance _tq run then. 1\tiy mind told me to get the 
crank an<;l try .to stop· him long enough for me to ~un. When 
I reached for the crank I was fortunate because I d1dn't have 
.to open. the .rumble seat I had never closed it after getting 
Mrs.·. W ~aver·~s .coat. · But instead of getting the crank when 
I -reached I .got the lug wrench. ·By this time Mr. Peacock 
was on top of me. He made a pass at me with the poker 
and i "ducked behind the left back fender of the car and 
dodged the blow; he then drew back to· hit me ~gain and I 
. hit him with the wrench, not with the intention of 
page 19 t killing him, but to try and stop him long enough 
. ·, to give me a chance to get away. When I thre~ 
the wrench I turned and ran and he ran ine for a distance 
of about thirty -yards, and then fell face down .. I did not go 
back to him until Margaret said, ''Darling, come here, daddy 
~as hurt himself, and has passed out''. I used every· caution 
when 1 went back to him, because I thought he was.playing 
o 'possum and ·wanted me to come back so he could get hold 
of me, but I found he was out. I caug·ht hold of one arm 
and Margaret took the other to pick him up. ·Then I saw 
blood and told- Margaret to let me take him so she wouldn't 
get any. on·her dress. I pieked him up and carried him back 
in front of the house and sat him on the curb. Then Mrs. 
Peacock said, -'-'Oh, my Lord, take him to the hospital;,, and 
I told her that it was only his nose bleeding where he fell 
and we could· take him in the house and bathe it and he would 
be all right, but she ·said, ''No, I 'vant to take hi_m to th~ 
l!ospital' '. And one of the other children, I don't know which 
one said, ''Mama, don't let him take him off, he just wants 
to take him off and finish killing him. Then I told Mrs. Pea~ 
cock that if they felt that way I would rather she ·call th~ 
hospital, or the Police Station; and let them take him. Sh~ 
then went· to the corner house and called the police station, 
and in· about fifteen ·minutes Mr. Johnston drove up with the 
patrol 'vagon, and wanted to know what the excitement was. 
and I-told him. Mr. ·Johnston said "help me to get l1im in 
the wagon", and I did. l\frs. Peacock· g·ot in the back t<> 
hold his· head and I got up front with l\{r. .Johnston and went_ 
to King's Daughter's Hos·pital. 'Vhen we arrived there the 
nurse brought th'e stretchers out and we carried him ·in. 
. When we got inside the ·nurse felt his heart ·anrl 
page 20 ~ pulse, and said, "He is not breathing'', and then 
Mrs. Peacock screamed and said to me, ''Now, 
look what you have done"; and then Mr. Johnston told me 
t-o. go on the outside so she' wouldn't say anything to me, and 
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I did. In a few minutes Mr. Johnston came out and told 
me he was dead and that Airs. Peacock wanted me arrested, 
so he arrested me and brought me to jail. 
page 21 ~ RICHARD M.A.RRINER, 
sworn on behalf of the Commonwealth, testifi·ed 
as follows: 
That he was a night watchman; that he knew Mr. Peacock, 
and knew that his reputation was all right, though never 
visited the home. 
}IR. ROBBINS, 
sworn on behalf of the Commonwealth, testified as follows : 
· That he had known Mr. Peacock one year, and that his 
reputation was all right; that he saw him this night when he 
came home, and he was partly intoxicated. 
MR. CHERRY, 
sworn on behalf of the Commonwealth, testified as follows : 
That he had known 1\fr. P.eacok, two or three years, and 
his reputation was all right. 
which together with the exhibits certified by the Court was all 
the testimony introduced at the trial of the said case. 
Thereupon the Court granted to the jury the following 
instructions : 
page 22 ~ INSTRUCTION A. 
The Court instructs the .Jury that where a homicide is 
· proven by the use of a deadly weapon, and a plea of self-
defense is 1~elied upon the burden of :proving such defense 
rests upon the prisoner, and to avail h1m, the facts and cir-
cumstances showing such defense must be established by a 
preponderance of the evidence. 
And in determining whether or not such defense has been 
established the jury ~hould consider all the evidence and cir-
cumstances in the case, that for the state as well as the pris-
oner, and from the evidence must determine that the accused 
has been proven guilty by the· Commonwealth beyond rea· 
sonahle doubt before they can find him guilty. 
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INSTRUCTION B. 
The jury are instructed that a mortal wound given with a 
deadly weapon in the previous possession of the slayer, with-
out any, or upon slight provocation is prima facie murder_ 
and throws upon the accused the necessity of proving ex-
tenuating circumstances. But this does not mean that the 
Commonwealth, in any circumstances, is relieved of the bur-
den of proving beyond all reasonable doubt the guilt of the 
accused as charged in the indictment before he can be con-
victed. 
INSTRUCTION- C. 
The Court instructs the jury that you shall not acquit the 
accused under his plea of self-defense unless you believe 
from a- preponderance of the evidence that, before the ac-
·cused struck the deceased the blow that caused the death 
of the deceased, he honestly believed that the necessity there-
for existed in order to preserve his own life or to protect 
himself from great bodily harm. · 
INSTRUCTION NO. 1. 
The Court instructs the jury that where a man is threatened 
with danger, the law authorizes him to determine from ap- · 
pearances and the actual state of things surrounding him as 
to the necessity for resorting to force; and, if he acts from 
reasonable and honest conviction he will not be held criminally 
responsible for a mistake as to the actual danger,· where 
other judicious men would have been mistaken; for, 'vhere one 
attempts to injure another it gives the injured man the right 
to make use of such means to prevent injury as his behavior 
and situation makes necessary. 
page 23} INSTRUCTION NO. 2. 
If the jury should believe from the evidence that the ac-
cused hit the deceased under a reasonable belief that his own 
life was in danger, or that he was in danger of serious bodily 
harm, as -the facts -and circumstances rea·sonably appeared 
to him at that time, he was excusable in so doing, thou~h-such 
danger was unreal. The question for the jury in this ease 
is. not whether the taking of the life of the deceased might 
have been safely avoided, but whether the accused, in the 
circumstances of agitation and peril in which he was placed 
as reasonably appeared to him (if the jury believe that he 
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was in such circumstances), might reasonably have believed 
and did believe. it nec-essary to act as he did~ resulting in the 
death of the assailant, in order to save his own life or avoid 
serious bodily harm. 
INSTRUCTION NO. ;;. 
The Court instructs the jury that a reasonable doubt is that 
state of mind which after a full comparison and considera-
tion of all the evidence, both of the Commonwealth and the 
.defense, leaves the mind of the jury in that condition that 
they cannot say that they feel an abiding faith amounting 
to a moral certainty from the evidence in the case, that the 
defendants are guilty of the charge. 
INSTRUCTION NO. 4. 
The Court instructs the jury that the law presumes the 
accused to be innocent unless and until he is proven guilty 
as charged in the indictment by the Co:mrilonwealth by evi-
dence to a moral cer-tainty, beyond all reasonable doubt, 
and to the exclusion of every reasonable hypothesis consistent 
with his innocence, and this presumption of innocence goes 
with the accused throughout the whole case and applies at 
every stage thereof. Even though you have a suspicion that 
the accused is guilty, or even if you may think that there 
is a probability tl1at the accused is guilty, or even though you. 
1nav believe that the greater weight or preponderance of the 
evidence is against him, this is not sufficient to justify a con-
viction, for if there is any reasonable doubt as to any fact 
or element necessary to establish the guilt of the accused, 
the law makes it your duty to acquit him. The law places 
upon the Commonwealth the burden of proving to a moral 
certainty, beyond all reasonable doubt every essential neces-
sary to constitute the crime charged so clearly that there is 
no reasonable theory consistent with the evidence upon which 
he can be innocent, and unless the jury have an abiding con-
-viction to a moral certainty of the guilt of the accused you 
1nust find· him not guilty. 
INSTRUCTION NO. 5. 
The Court instructs the jury that if you believe from the 
evidence that Mr. Peacock was adva.ncing on Hale with an 
iron poker in a threatening manner with intention of assault-
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ing him, then, he, Hale, had the legal right to defend himself, 
us?-ng that amount of force as reasonably appeared to him 
to be necessary. 
page 24 ~ ~hich w.ere all the instructions granted to the 
JUry: 
And the jury having heard the evidence introduced in the 
.case and the instructions granted by the court, and argued by 
counsel, retired to their room, and after sometime returned 
to the room and rendered their verdict in the words and fig-
ures following, to-wit: "~Ve, the Jury, find the defendant 
guilty of murder in the second degree, and fix his punish-
ment at twenty years in the penitentiary. J. D. Irwin,"-Fore-
man.'' 
Thereupon in apt time the defendant, by counsel, moved 
the court to set aside the verdict and grant him a new trial, 
upon the grounds tha.t the verdict was contrary to the law 
and evidence, and-without evidence to support it, ·and that the 
court erred in refusing certain instructions offered by the 
defendant, and the court erred in admitting, over the o b-
jection of the. defendant, certain testimony offered by the 
defendant, and in overruling the motion of the defendant to 
exclude certain testimony· given on behalf of the Common-
wealth; that the court overruled the motion of the defendant 
and refused to set aside the verdict and grant him a new 
trial, and entered judgment on the verdict that defendant be 
confined in the penitentiary for twenty years, to each of 
which actions and overrulings of the court defendant, by 
cpunsel, duly excepted, and presented this his Bill of Ex-
ception Number One, and prayed that the same be signed, 
sealed, enrolled, and made a part of the record, which is ac-
cordingly done, this the 24-th day of April, 1935, 
page 25 ~ and within sixty days from entry of the final judg-
. _ ment; it having been made to appear in writing 
that the Commonwealth's Attorney had been given reason-· 
able and timely notice of the time and place of presentation 
hereof. 
Given under my hand and seal, this the 24th day of April, 
1935. 
j.-
KENNETH A. BAIN, (Seal) 
Judge of the Court of Hustings for the City 
- of Portsmouth, Virginia. 
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page 26 } Virginia: 
In the Court of Hustings for the qity of Portsmouth. 
Commonwealth of Virginia 
v. 
Garland Hale. 
BILL OF EXCEPTIONS NUMBER TWO. 
Be it. remembered that upon the trial of this case, and 
after the jury had been sworn to try the issue joined in this 
case and had heard all the testimony, and after all the evi-
dence had been introduced, which evidence is set out in Bill 
of Exceptions Number One, which is hereby referred to and 
made a part hereof, the defendant, by counsel, moved the 
court to grant to the jury the following instructions: 
page 27 }- INSTRUCTION 7. 
The Court instructs the jury that when one without fault 
himself is attacked by another in such manner or under such 
circumstances as to furnish reasonable grounds for appre-
hending ~ desig-n to take aw~y his life, or to do him some 
great bodily harm, and there Is reasonable ground to believe 
the dang·er imtninent that such design will be accomplished, 
and the person assaulted has reasonable ground to believe, 
and does believe, such danger is imminent, he may act upon · 
~uch appearance and without retreating, kill assailant, if 
he has reasonable grounds to believe, and does believe, that 
such killinp; is necessary in order to avoid the apparent dan-
ger; and the killing under such circumstances is excusable; 
although it may afterwards turn out that the appearances 
1vere false, and that there was in fact neither design to do 
him some serious injury or danger that it would be done. 
But of all this the jury must judge from all the evidence and 
circumstances of the case. 
INSTRl!CTION 8. 
The Court instructs the jury that if they believe from 
the evidence in this case that the defendant was assaulted 
by the deceased with such violence as to make it appear to 
the defendant at the time that the deceased manifestly in-
tended and endeavored to take his life, or do him some great 
hodilv harm and that the dang·er was imminent and impend-
ing, then in that case the defendant was not bound to retreat 
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but had the right to stand his ground, repel force with force, 
and if need be kill his adversary to save his own life, or pre-
vent his receiving great bodily injury, and it is not neces-
sary that it shall appear to the jury to have been necessary .. 
INSTR.UCTION 9. 
''The Court instructs the jury that every fact necessary 
to constitute the offence charged must be proven beyond a 
reasonable doubt, and if there is a reasonable doubt as to any 
such fact, they shall acquit; that the result of the evidence: 
must be to exclude every reasonable hypothesis of inno-
cence, and be consistent only with the guilt of the accused; 
that the jury is not at liberty to guess, and where a fact is 
equally . susceptible to two interpretations, one of which is · 
consistent with the innocence of the defendant they cannot 
arbitrarily adopt that interpretation which incriminates 
them.'' 
INSTRUCTION 10 . 
. The Court instructs the jury as to the imminence of the 
danger that threatened the defendants and the necessity of 
the defendants' action, the defendant was the sole .. 
page 28 ~ judge; and that the jury must pass upon the de-
. fendants' action in the premises, viewing said ~c.:. 
tion from the defendant's standpoint, at the time; and if the 
jury believes from the facts and circumstances in this case, 
viewed. from the standpoint of the defendant at the time, 
that they had reasonable grounds to believe, and did believe, 
the danger etninent and the action of the defendant was neces-
sary, as viewed by them at the time, to preserve their own 
life, or to protect them from bodily harm, they were justified · 
in using such means in his defense as they deemed necessary 
and proper. · · 
INSTRUCTION 11. 
The Court instructs the jury that if from the evidence you 
have a reasonable doubt -as .. to whether the defendant had rea-
son to believe as a reasonable person, that he was in danger· 
o.f being killed or seriously injured by the deceased at the 
bme he killed the deceased, then the jury should find the ·ac-
cused not guilty. · 
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INSTRUCTION 12. 
The Court instructs the jury that if they believe from the 
evidence that before the time of the fatal encounter Sylvester 
Peacock had threatened to beat or kill Garland Hale, and 
that such threats had been communicated to Garland Hale, 
and if they further believe from the evidence at the time of 
the encounter and before the fatal lick was passed Sylvester 
Peacock did some overt act from which Garland Hale could 
reasonably infer that Sylvester Peacock was about to exe-
cute the said threats by killing him, or doing him some seri-
ous bodily harm, and that Garland Hale killed Sylvester 
Peacock to prevent him from killing him or doing him serious 
bodily harm, then the jury must :find the prisoner not guilty. 
But the Court refused to grant each and every one of the 
said instructions, and to each and every one of said rulings 
defendant, by counsel, duly excepted. 
page 29 ~ And the defendant tendered this, his Bill of Ex-
ception Number Three, and prayed that the same 
be signed, sealed, enrolled, and made a part of the record, 
'vhich is accordingly done, this the 24th day of April, 1935, 
within sixty days after entry of the final judgment herein, 
and after it had been made to appear in writing that reason-
able and timely, written notice of the time and place of the 
presentation hereof had been given to the Commonwealth's 
Attorney. 
Given under my hand and seal, this the 24th day of April, 
]935. 
J{ENNETH A. BAIN, (Seal) 
Judge of Court of Hustings for the City 
of Portsmouth, Virginia. 
page 30 } Virginia : 
In the Court of Hustings for the City of Portsmouth. 
Commonwealth of Virginia 
'IJ. 
Garland Hale. 
BILL OF EXCEPTIONS 1\TUMBER THREE. 
Be it remembered, that upon the trial of this case, after 
tl1e jury had been sw·orn to try the issue joined, and during 
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the introduction of the evidence, defendant's counsel offered 
to prove specific instances of violence of the deceased towa:rds 
others, but the court refused to allow counsel for the accused 
to introduce this line of evidence, to which action and ruling 
of the court, in refusing to allow this line of testimony, de-
fendant, by counsel, duly excepted for the reason that such 
testimony should be allowed as proof of the dangerous char-
acter of the deceased. 
And the defendant tendered this, his Bill of Exceptions 
Number Fou,r, and prayed that the same be sig-ned, sealed, 
enrolled and made a part of the record, which is accordingly 
done, this the 24th day of April, 1935, within sixty days after 
entry of the final judgment herein, and after it had been made 
to appear in writing that reasonable and timely written no-
tice of the time and place of the presentation hereof had been 
· given to the Commonwet;Ilth 's Attorney. 
page 31 ~ Given under my hand and seal, this the 24th day 
of April, 1935. 
l{ENNETH A. B.AIN, (Seal) 
,Judge o£ the Court of Hustings for the 
- '""" City of Portsmouth, Va. 
State of Virginia, 
City of Portsmouth, to-wit: 
I, Wm. Hodges Baker, Clerk of the Court of Hustings for 
the City of Portsmouth, in the State of Virginia, do l1ereby 
certify that the foregoing is a true transcript of the record 
in the foregoing cause, and I further certify that the notice 
required by Section 6339, Code of 1919, was duly given in 
accordance with said section. 
Give'Il under my hand this 8th clay of ~!fay, 1935. 
\:V1\L HODGES B ... L\.KER, Clerk. 
By NELLIE M. CALVERT, D. C . 
. A. Copy-Teste : 
J\L B. WATTS, C. C. 
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